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2017 CRC Session  The Constitution Revision Commission  

 COMMITTEE MEETING EXPANDED AGENDA 
  

    JUDICIAL 

 Commissioner Schifino, Chair 

 Commissioner Gamez, Vice Chair 

 
MEETING DATE: Tuesday, October 3, 2017 

TIME: 1:00—5:00 p.m. 
PLACE: 301 Senate Office Building, Tallahassee, Florida 

MEMBERS: Commissioner Schifino, Chair; Commissioner Gamez, Vice Chair; Commissioners Bondi, Cerio, 
Coxe, Joyner, Lee, Martinez, and Timmann 

 

TAB 
PROPOSAL NO. and 

INTRODUCER 
PROPOSAL DESCRIPTION and 

COMMITTEE ACTIONS COMMITTEE ACTION 

 
1 
 

 
Presentation on the Florida Clerks of Court 
 
 

 
Presented 
        
 

 
2 
 

 
Presentation on Judicial Retirement Age and Years of Service Necessary for Eligibility to 
Serve as a Judge 
 
 

 
Presented 
        
 

 
3 
 

 
Presentation on the Chevron Doctrine by Professor Mark Seidenfeld 
 
 

 
Presented 
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Mandatory Retirement Age/ 

Bar Membership Requirements

for Justices and Judges



Presentation Overview –

Proposal No. 1 

•History of the current law

•Past consideration of issue

• Judicial retirement laws in other 
jurisdictions

•Arguments for and against 
changes to the law

•Age and separation data



Florida Constitution - 1956

•Art. V., s. 17(a), Fla. Constit., 
was amended to state: “All 
justices and judges shall 
automatically retire at age 70.”

•Became effective on July 1, 1957.
•Did not apply to a justice or 

judge in office on that date.



Florida Constitution  

1972 – Present
Art. V, s. 8, Fla. Constit., states:
“No justice or judge shall serve 
after attaining the age of seventy 
years except upon temporary 
assignment or to complete a term, 
one-half of which has been 
served.”



Proposal 1

“No justice or judge shall serve 
after attaining the age of seventy-
five seventy years except upon 
temporary assignment or to 
complete a term, one-half of 
which has been served.”



Past Consideration of Issue

• 1995 Art. V. Task Force (Ch. 94-138, 
L.O.F.): Recommended that the age be 
increased to 72, and second half of term 
exception be repealed.

• 1997 CRC:

▫ Proposal 9: Repealed the mandatory 
retirement age.

▫ Proposal 62: Implemented the Task 
Force recommendation.



Past Consideration of Issue

Florida Legislature (since 2010) –
increased age to 75:

• SJR 408/HJR 345 (2012)

• SJR 570/747 (2013)



Other Jurisdictions

• There is no mandatory retirement age for 
federal justices or judges.

• 31 states, in addition to Florida, plus the 
District of Columbia impose mandatory 
judicial retirement ages.

• Majority of states use age 70, while others 
use 72 through 75, or 90.



Other State Ballot Initiatives

Between 2011 and 2016:

• Voters in six states rejected amendments to 
repeal or raise the age.

• The Virginia Legislature approved raising the 
age from 70 to 73.

• Pennsylvania voters approved raising the age 
from 70 to 75. 



Proponent Arguments
Life expectancies and vitalities have increased.

Source: Centers for Disease Control and Prevention, 
https://www.cdc.gov/nchs/data/hus/hus16.pdf



Proponent Arguments

• Retains experience and knowledge. 

• Judges who are unable to perform can be 
removed by judicial conduct and 
disciplinary commissions or the voters.

• Officials in other branches and federal 
judges and justices have no mandatory 
retirement age.



Opponent Arguments

• Injects new ideas and judges.

• Eliminates the need for the removal of 
older, incompetent judges.

• May avoid certain political and judicial 
crises that arise due to an older justice’s or 
judge’s death or health issues. 

• Does not harm the judiciary.



Florida’s Judiciary 



Florida’s Judiciary



Presentation Overview –

Bar Membership Requirements

•History of the current law

•Past consideration of issue

•Laws in other jurisdictions

•Age and bar membership data



Florida Constitution – 1885 

Required justices and circuit and 
criminal court judges to be:

•Attorneys; and 

•At least 25 years of age.



Florida Constitution 

1956 - 1971
Added requirements for each:

• Justice and DCA judge to be a state 
citizen and a Florida Bar member for 
10 years. (1956)

•Circuit and criminal court judge to be 
a state citizen and a Florida Bar 
member for five years. (1966)



Florida Constitution 

1972 – Present 
• Must be an elector and resident of the court’s 

territorial jurisdiction. (1972) 

• Continues 10-year and five-year bar 
membership requirements; adds bar 
membership requirement for county judges. 
(1972)

• Increases bar membership requirement for 
county judges to five years subject to 
exceptions. (1984)



Past Consideration of Issue

• 1995 Art. V. Task Force (Ch. 94-138, 
L.O.F.): Recommended that the bar 
membership requirements be increased 
from five to 10 years for both circuit and 
county court judges.

• 1997 CRC:

• Proposal 67: Implemented Task Force 
recommendation. Failed.



Past Consideration of Issue

• Florida Legislature (since 2010):

▫ SJR 2696 (2010): Authorized the 
Legislature to amend bar membership 
requirements for justices and DCA and 
circuit judges.

▫ SJR 140/HJR 47 (2011): Required circuit 
and county judges to be bar members for 
10 years and repealed county judge 
exceptions.



Other Jurisdictions

• Federal law does not specify any eligibility 
requirements.

• Other state appellate court minimum bar 
membership requirements:

▫ 15 states – 10 years

▫ 16 states and D.C. – Five to eight years

▫ 16 states – bar membership only

▫ Two states – no express bar membership 
requirement



Other Jurisdictions

•Other state minimum bar 
membership requirements for some 
or all of lower courts:

▫ Five states – at least 10 years

▫ 23 states and D.C. – five to eight 
years

▫ 21 states – bar membership only



Florida’s Judiciary 

.



Average Years of Bar Membership 

Before Appointment

•County court judges:  15.3 years

•Circuit court judges:  19.1 years

•DCA judges: 20.1 years



Florida’s Judiciary 

.



Mandatory Retirement Age/ 

Bar Membership Requirements

for Justices and Judges





THE CHEVRON DOCTRINE
Presentation to the Constitutional Revision Commission Judicial 

Committee



The Doctrine Described

• Applies when an agency interprets a statute it administers

• Two Step Inquiry

• Is the statute silent or ambiguous with respect to the precise question 
facing the agency. (If no, the court interprets the statute in 
accordance with its meaning on this issue)

• If yes, then the court defers to any permissible/reasonable agency 
interpretation



Questions Under the Chevron Doctrine

• How much deference should a court exhibit at step one – what counts 
as sufficient silence or ambiguity?

• How much deference should a court exhibit at step two – what counts 
as a reasonable interpretation?

• What, if any, are the exceptions to when Chevron applies?



Activism at Step One
Two Fundamental Approaches

• If a judge is able to decide what she believes is the meaning of a 
statute, she should vote for that meaning and not defer

• If a judge concludes that reasonable jurists could interpret a statute 
differently with respect to the issue facing the agency, she should find 
the statute silent or ambiguous and defer



Activism at Step Two
Three Fundamental Approaches

• Ad hoc determination  of bounds of deference – court reverses if it 
finds that the interpretation falls outside the bounds allowed by the 
silence or ambiguity. See AT&T v. Iowa Utilities Bd.

• Extremely deferential – court evaluates agency interpretive choice at 
step two, but reverses only if it finds that the agency interpretation 
“fails the laugh test at the Kennedy School of Government.”  See Rust 
v. Sullivan 

• Reasoned Decisionmaking – court requires the agency to explain why 
it chose the interpretation it did.  See Verizon v. FCC



Major Questions Exception to Chevron

• Chevron does not apply at all if the question of interpretation involves 
a fundamental issue 
• Courts have not specified what constitutes a fundamental issue

• One possible rationale is to have the legislature resolve fundamental
issues
• This makes no sense because the court is faces with a question of 

interpretation it must resolve, so it is the court not the legislature that 
resolves the fundamental question

• Another rationale is to preserve the status quo until the legislature 
clearly acts to change the law on a fundamental issue
• This would lead to a court interpretating a statute in favor of status quo, or 

possibly even holding the statute invalid under a non-delegation doctrine
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